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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

AR TR BT [T G-

Revision application to Government of India:

(1) F=ig ST Lo ATSaH, 1994 & GmRT odqd A1 IdTg T ATHHAT 0 a8 § THIH &I v
SU-2TRT & TAH Teqeh o Aqid QAT e Al aie, wRa g, & @, s fawm,
=TfY 5fSrer, Strae €9 wae, 96 41T, 95 Rest: 110001 1 67 STHT =18 :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during.the-cQurse

of processing of the goods in a warehouse or in storage whether in a %cforymo_r'qn\a
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) T geared ge (erdter) s, 2001 ¥ fgw 9 ¥ sioeia RRRE v gear g8 ¥ ar
TRt &, I e F wRy ey I ReAts T O 7@ F froger-enae gF rdler aeer w -
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) TS emareeT % e STgl §ed Y Ueh oE ©99 T SAY FH gral w98 200/ - HE AT
ST 3 ST Hery<end Ueh @1e & SITl gl d1 1000/ - st HIE a1 i STl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT o5, v SHTET 0 T 9aT HT I ~A T8 & gia srdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el ScuTed gow Afeiaw, 1944 &t a=r 35-d1/35-F & 3avia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribﬁnal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / de ggél':"/”';\
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in théérﬁfibﬁaﬁi\_
crossed bank draft in favour of Asstt. Registar of a branch of any nomin‘%;’gg“‘ﬁiaujb ]
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) AT 34 e § S Y& A<UT HT THEL GIAT § QT TAF q A< F org B =1 s/ Iug<n
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) T god ATAET 1970 FAT Gidd fi TqgEr -1 F siavia Haiia e ager sw
Srae AT geraraer FTRafy Fofa sTEesrd % sreer & ¥ weis $ U 1RaR w 6.50 TR @7 Fre
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) I ST WETAT FTHAT I (=0T L aTer Faw! 61 AR T &1 arehivia fomam Srar g S €I
S[eh, el ITE e Td HATehs STAIei 1 =T ae<or (Frairare) Faw, 1982 § [iga 3

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) VT g[eh, Hrald ITUTS [ooh TF FaTse Adreqi =rariaer (Rreee) T 9 erdiet & Areet
¥ Fer T (Demand) T €€ (Penalty) T 10% I STHT AT AHATH €| getiieh, STAead qd ST
10 %7€ ®9C gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

el ITE (oo SN YATHY b AR, ATHHA g &aed %l AT (Duty Demanded)|
(1) €< (Section) 11D % Tgq feta T,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C -
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy ~amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = ameer 3wy erdier AT 3 qHeT STgl o AT g T gve faTied & v 9iv &Y T
g & 10% wwﬁwmmﬁwﬁawa&mm 10% STRT WX AT ST TqRT G

27 W g
In view of above, an appeal against this order shall lie before the ,fﬂouh ~on:

payment of 10% of the duty demanded where duty or duty and penalty am;-'
or penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Cadila Pharmaceuticals Pvt. Ltd., Cadila Corporate Campus, Sarkhej Dholka
Road, Bhatt, Ahmedabad-382210 (hereinafter referred to as 'the appellant’) have filed the
present appeal against the Order-in-Original No. 162/ADC/MR/2022-23 dated 28.03.2023
(in short 'impugned order) passed by the Additional Commissioner, Central GST,
Ahmedabad North (hereinafter referred to as 'the adjudicating authority). The appellant
were holding Service Tax Registration No. AAACC6251EST002 and were availing cenvat
credit of duty paid on input services under the CCR, 2004. |

2.  During a service tax audit, carried out by the Central Tax officers for the period from

April, 2014 to June 2017, on scrutiny of the records of the appellant certain discrepancies
were noticed based on which seven Revenue Paras were raised. In the present appeal, the
appellant has contested the issued involved in Revenue Para-1, which is briefly furnished
below;

Revenue Para-1: Non/Short-payment of Service Tax on expenditure in foreign
currency for product registration fee and other expenses made to foreign
government under the category of Import of Service-RCM:

During audit, it was observed that the appellant has incurred expenditure in foreign
currency, during the period from April 2014 to March 2016, on payment of product
registration fees-and other expenses made to foreign governments. It appeared that
such Product registration fees are paid to various governments for permission to
access foreign markets so that the appellant can sell their products in that particular
foreign country. Such payments made to various governments under the head
“registration expense/fees", is nothing but market authorization fees. The USFDA (US
Food and Drug Administration) collects three kinds of fees from the appellant which
includes —

(1) application review fees paid by the sponsor for each drug or biologic application
submitted;

(2) establishment fees paid by manufacturers annually for each of its facilities; and
(3) Product fees paid annually for each product on the market covered by PDUFA.

Each fee is paid in lieu of a very specific service i.e. Applications review fees are paid
for ascertaining whether the drug can be marketed in the US market or not;
Establishment fees are paid for verification and standard maintenance of the
manufacturer plant and Product fees are paid for annual renewal for market access
for the products. It appears that this act on the part of governments, allowing the
appellant the access to their markets in lieu of payment of a consideration squarely
falls under the category of ‘service’ as defined under Section 65B(44) of the Finance
Act, 1994. Here, the foreign governments have provided a service to the appellant

and the registration fee/ licensee fees paid by the appellant is the consideration paid
to the service provider.

It appears that the provision of any facility/activity by a foreign government is not
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liable to service tax under Section 66B. In this case, the service provider is located in
non-taxable territory while the service recipient is situated in the taxable territory. The
provision of service by the foreign governments, located in the non-taxable territory,
has resulted in access to foreign markets and such fees charged by foreign
governments have permitted or allowed the appellant to manufacture
produce/market/sell their products in the markets of the respective countries. Such
activities of the foreign governments to facilitate the business of the appellant, in

return for a consideration, comes within the ambit of service as per Section 65B (44)
of the Act.

Further, in terms of Rule 3 of the Place of Provision of Service Rules (POPS), 2012, the
place of provision of service shall be the location of the service recipient, in this case
it is the business establishment of the appellant. As the services have been rendered
by the government located in the non-taxable territory; the place of provision of
service is in the taxable territory and the services have been received by the appellant
located in a taxable territory, hence, the appellant shall be liable to pay service tax as
a recipient of service.

In the instant case, the appellant i.e. service recipient is a limited company registered
with the Registrar of Companies and is falling under the category of 'body corporate'
and the service providers are foreign governments, located in the non-taxable
territory. Thus, in terms of the provisions of Section 68(2) of the Finance Act, 1994
read with Rule 2(i) of the Place of Provisions Rules, 2012, Rule 2(1)(d) of the Service
Tax Rules, 1994 and Notification N0.30/2012-ST as amended, the appellant i.e. the
service recipient, was liable to pay 100% of the service tax payable in respect of such
services provided by the foreign governments. Thus, it appeared that the appellant
has not paid service tax amounting to Rs. 96,92,030/- during the period 2014-15 and
2015-16.

2.1  Based on the audit observations (Revenue Para: 1 to 7) a show cause notice bearing
F. No. VI/1(b)/CTA/Tech-39/SCN/ Cadila/2019-20 dated 04.10.2019 was issued to the
appellant proposing demand and recovery of service tax not paid/short paid by them, on
account of different revenue paras discussed therein.

2.2 The said show cause notice was adjudicated vide OIO No.25/ADC/2020-21/ MLM
dated 26.11.2020 wherein the adjudicating authority confirmed the service tax demands
pertaining to Revenue Para-2,3,4,5,6 & 7 along with interest and penalties. However, the
service tax demand of Rs. 96,92,030/- (of Revenue Para 1) along with interest and penalty
was dropped.

2.3 Being aggrieved with OIO No0.25/A4DC/2020-21/MLM dated 26.11.2020, the
department filed an appeal before the Commissioner (Appeals), Central GST, Ahmedabad
to set aside the impugned order to the extent of service tax demand of Rs.96,92,030/-
along with applicable interest and penalty.

2.4 The Commissioner (Appeal), Central GST, Ahmedabad vide OIA No. AHI\//I%EXCUS“—Q\«\ A \.
002-APP-39/2021-22 dated 01.12.2021 set aside the impugned order to the{’ e>g entpf; ‘3.
demand of service tax amounting to Rs.96,92,030/- along with applicable in; erest éfagb /
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penalty and remanded back the matter to the adjudicating authority with a direction to
examine the said issue on merits as discussed in Para-7 of the said OIA and to decide it
afresh, after following the principles of natural justice. Para-7 of the said OIA reads as

under;

"In view of the above discussion, I find that the adjudicating authority has neither examined
the relevant statutory provisions of Service Tax law, which have been particularly introduced
in the Negative List Regime as discussed in the foregoing paras, nor delivered any findings
in the impugned order as regards the applicability thereof to the facts of the present case.
Accordingly, I find it proper to remand back the matter to the adjudicating authority fo
examine the statutory provisions of service Tax law applicable during the relevant period, and
the applicability thereof to the facts of the present case and decide the issue afresh following
the principles of natural justice.”

3. In the remand proceedings, the adjudicating authority vide impugned order
confirmed the service tax amounting to Rs.96,92,030/- alongwith interest and also
imposed equivalent penalty under Section 78.

4. Aggrieved with the impugned order passed by the adjudicating authority, the
appellant preferred the present appeal on the grounds elaborated below :-

> The question decided in the first Order-in-Original was that there was no service
rendered. This finding was not challenged in appeal by the department. The
department's appeal relied upon other grounds which were not relevant and not
challenging the issue of there being no service. This was specifically pointed out in
cross objection filed.

> The fees charged/ paid to foreign Government / agencies is not for any service and
hence the same is not taxable. Entire service was carried out by the Foreign
government / agencies within respective country. Even a small part of the service
was not performed in India. Therefore, it is not taxable in the hands of the Appellant.

> Such fees are in the nature of tax and there is no element of service. Each country
has regulations about the dealing, manufacturing of medicaments. This is
undertaken by respective Governments. For these statutory functions, fees are
charged. The fees are therefore in the nature of statutory levy. When the amount is
paid to Government for statutory function, it is not a service and hence not liable
to tax. This position is similar to the fees for Liquor licenses which are held to be

not 'service'. In this connection, reference is made to Circular No 121/40/2019- GST
dated 11-10-2019.

> The service was also excluded under negative service list under Section 66D(a) upto
1-4-16 and hence not taxable. The notice covers period from 2014-15 to 2015-16.
During this period the said Section read as under: ’

"66D The negative list shall comprise of the following services, namely:--

(a) services by Government or a local authority excluding the following services to the extent they are not
covered elsewhere-,

(i) services by the Department of Posts b y way of speed post, express parcel post life insurance

and agency services provided to a person other than Government:

6
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(i) services in relation to an aircraft or a vessel, inside or outside the precincts of a port or an airport:
(iii) transport of good's or passengers; or

(iv) support services other than services covered under clauses (i) to (iii) above provided to business
entities”

> The services were received and consumed out of India. Therefore, Service tax is not
payable on such services. They relied on the Tribunal decision in the case of Cox &
Kings India ltd., Travel Corporation of India Itd. Swagatam Tours Pvt. Ltd. vs CST,
New Delhi reported in 2013 (12) TMI 1024 - CESTAT New Delhi = 2014 {35) STR 817
{Tri. - Del.). Appeal against this decision is dismissed on ground of delay - refer
2015 (7) TMI 1211 - SC ORDER - Commissioner Vs Cox & Kings India Ltd.

> The CBEC vide Circular No 89/7/2006 ST dated 18-12-06 had clarified that fee
collected by sovereign/public authorities while performing statutory
functions/duties under the provision of law would not be exigible to Service tax.
Said circular reiterated an established principle that payment/fee levied and
collected by Government authorities under the mandate of a statute are in the
nature of compulsory levy and cannot be treated as provision of any service (by
such Government authority) to any person/ entity for a consideration.

> The term "support services" in Section 66D(a)(iv) was omitted and replaced by "any
service" vide the Finance Act, 2015 and corresponding amendments to Rule
2(1)(d)(i)(E) of the Service Tax Rules, 1994 (vide Notification No. 05/2015- S.T. dated
March 01, 2015) and Clause (I)(A)(iv)(C) and S. No. 6 of Table of Notification No.
30/2012 - S.T. dated June 20, 2012 (vide Notification No. 07/2015 - S.T. dated March
01, 2015) were also undertaken. Consequent to this, both the amendments were
brought into force from April 01, 2016 through Notification No. 17/2016 - S.T. dated
March 01, 2016 and Notification No. 16/2016 - S.T dated March 01, 2016
respectively. The impact of the aforesaid amendment has been that all the services
provided by the Government/Local Authority are taxable w.e.f April 01, 2016 unless
specifically excluded, whereas in the case of the Appellant the alleged demand is
for the prior period from April 2014 to March 2016, where the amendment to the

term 'support services' was not carried out. Accordingly, there was per se no service,
which was rendered pertaining to the production registration and other fees paid

to the foreign government. To clarify the scope of the amendment, Circular No.
192/02/2016 - Service Tax dated April 13, 2016 came to be issued which provided
inter alia that any activity undertaken by Government or a local authority against a
consideration constitutes a service and the amount charged for performing such
activities is liable to Service Tax. It further provides that it is immaterial whether
such activities are undertaken as a statutory or mandatory requirement under the
law and irrespective of whether the amount charged for such service is laid down
in a statute or not. As long as the payment is made (or fee charged) forgetting a
service in return (i.e, as a quid pro quo for the service received), it has to be
regarded as a consideration for that service and taxable irrespective of by what
name such payment is called. Further it provided that circular No. 89/7/2006-
Service Tax dated December 18, 2006 was no longer valid.

A
> Tt is settled law, when demand itself is not sustainable, there can be n :&[T\'f)O‘SEIQ.n\\;;{
of interest and penalty. Reliance placed on Karnataka High Court i aj,w" €1 ¢ ,11
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Commisisoner of Central Excise, Bangalore Vs. Bill Forge Pvt. Ltd., 2012 (279) EL.T.
209 (Kar.); Supreme Court in the case of Pratibha Processors vs Union of India [1996

(88) ELT 12 (SC).

$ There is no mens rea on our part to avoid payment of any tax. Reliance placed on
the Tribunal decision in the case of Smitha Shetty s CCE [2004 (156) ELT 84] which
was approved by the High Court in the case of CCE Vs Sunitha Shetty [2004 (174)
ELT 313] wherein it was held that no penalty should be levied where the breach
flows from a bonafide belief that the offender is not liable to act in the manner
prescribed by the statute. It is submitted that there was no intention on behalf of
the Appellant to deliberately not pay the Service Tax, as in the Appellant's case, the
same is any way revenue netural. In such circumstances, the imposition of any
penalty would be clearly unsustainable. The Appellant wishes to refer to the
decision of the Honourable Supreme Court in Tamil Nadu Housing Board Vs. CCE
[1994(74) ELT 9 (SQ)J,

» The period of demand is from April 2014 to March 2016 and the show cause notice
is dated 4-10-19. The entire demand is therefore beyond the normal period of
limitation. It is submitted that in any case, we would be entitled to full credit of the
service tax, if paid. The situation is revenue neutral. Clearly therefore, as a bondafide
assesse there was no intention to evade tax. Therefore, the extended period is not
available to department. Even otherwise during material period, the negative list
of service clearly excluded such Government services. We were therefore under
bona fide belief as to non-taxability of such
services. Our conduct of subsequent payment from 1-4-16 also supports our belief. '
The matter is directly covered by Tribunal decision in the case of M/S Ahlcon
Parenterals India Ltd. VS CCE, Jaipur-I— 2017 (8) TMI 1175 - CESTAT NEW DELHL

5. Personal hearing in the appeal matter was granted on 13.03.2024. Shri
Prakashkumar Mehta, Vice President and Shri Jayraj Solanki (Manger-Indirect Taxation)
both appeared for personal hearing on behalf of the appellant. They reiterated the

contents of the written submission. Further they informed that CESTAT has decided their

appeal against the remanded order. They stated that they will submit the copy of CESTAT
order by email.

5.1 The appellant via e-mail submitted the CESTAT Final Order No.11758/2023 dated
23.08.2023. The said order is the outcome of the appeal filed by the appellant against OIA
No. AHM-EXCUS-002-APP-39/2021-22 dated 01.12.2021. In the appeal filed before
hon'ble Tribunal they contended that the adjudicating authority vide OIO dated
26.11.2020 clearly held that the fees paid to USFDA is not against any service on the
grounds that it is the statutory fees paid to the Government of USA therefore no service
is involved, hence dropped the demand. They argued that in appeal against the said OIO,
revenue before the Commissioner(A) never challenged the issue whether the activity is
service or otherwise. Hence, the OIA remanding the matter is not legal. Hon’ble Tribunal
of Ahmedabad bench however dismissed the appellant’s appeal on the findings that the
whether an activity is service or otherwise depends on the issue whether the USFDA should
be treated as Government in terms of ‘Negative List' under Section 65B(37). Theré—l\@é@:}:”\

T
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provider to the government or other than the government. Hon'ble Tribunal did not agree
with the appellant and upheld the OIA dated 01.12.2021 stating that the decision of the
activity as service has not attained finality as per said OIO.

6. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of Rs.96,92,030/- against the appellant along with
interest and penalty, in the facts and circumstance of the case is legal and proper or
otherwise. The demand pertains to the period F.Y 2014-15 & 2015-16.

6.1  The adjudicating authority in the impugned order has held that the various fees
such as Product Registration fees, License fees, Inspection fees, shown in the financial
records of the appellant is a consideration paid by the appellant to foreign governments
for providing the appellant the access and market their products in foreign markets. The
foreign governments have allowed or permitted the appellant to access their markets, in
return for a consideration, and therefore the appellant has received a service as defined in
Section 65B(44) of the Act, leviable to Service tax in terms of Section 66B of the Finance
Act, 1994, unless specifically exempted under the Negative List under Section 66D of the
Finance Act, 1994 or the Mega Exemption Notification No. 25/2012-ST dated 20.6.2012. It
was also held that the any facility/activity by a Foreign Government is not covered either
under the Negative List specified in Section 66D of the Act nor under the Mega Exemption
Notification No.25/2012-St dated 20.6.2012, and is therefore, liable to service tax under
Section 66B. It was held that in this case, the service provider is located in the non-taxable
territory while the service recipient is situated in the taxable territory. The provision of
service by the foreign governments, located in the non-taxable territory, has resulted in
access to foreign markets and such fees charged by foreign governments have permitted
or allowed the appellant to manufacture/ produce/ market /sell their products in the
markets of the respective countries. Such activities of the foreign governments insofar as
they facilitate the business of the appellant, in return for a consideration, comes within the
ambit of service as per Section 65B(44) of the Act. Further, it also held that since the
taxable service was rendered by a foreign government to the appellant located in the
taxable territory, therefore, in terms of Rule 3 of the POPS Rules, the place of provision of
service shall be the location of the service receiver, in this case, it is the location of the
business establishment of the appellant. Hence, the appellant will be liable to pay service
tax in terms of Section 68(2) of the F.A,, 1994, as a recipient of service, as the services have
been rendered by the government located in the non-taxable territory. It was also held
that in terms of Notification No.30/2012-ST and Rule 2(1)(d) of the Service Tax Rules, the
100% liability to pay tax was on the appellant being a body corporate and recipient of the
service.

6.2 The appellant however claim that the fees charged/ paid to foreign Government /
agencies is not for any service hence not taxable as the entire service was carried out by
the foreign government / agencies within their respective country i.e. out the taxable
territory of India, at their end. They also claim that such services are cov r\garsz ?%"e\

L9 ")w \

negative list, hence no tax liability arises.
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6.3 To examine their above claim relevant provisions needs to be examined. In terms
of Section 66B, a service is taxable only when, inter alia, it is provided (or agreed to be
provided) in the taxable territory. Thus, the taxability of a service will be determined based
on the place of its provision. For determining the taxability of a service, the place of
provision of the service needs to be examined. Whether the place of provision in taxable
territory? If yes, then tax will be payable. If not, then tax will not be payable. If the provider
is ‘located’ in the taxable territory then he will pay the tax. If not, then the service receiver
located in taxable territory will be liable to pay tax on reverse charge basis. Further, is the
service receiver an individual or government and whether the services are exempted, if
not then the service recipient is liable to pay tax.

6.4 In the instant case, the appellant had incurred expenditure in foreign currency to
foreign governments. The US FDA (US Food & Drug Administration) and other foreign
governments have charged fees namely product registration fees, license fees and
inspection fees, as consideration and in return have permitted the appellant to
manufacture/produce/market/sell their products in the market of such country. Such
activity carried out by foreign government for appellant against a consideration is covered
within the scope of term 'service’ defined in Section 66B (44) of the F.A. 1994. I find that
the statutory functions carried out by the government are listed in ‘negative list” defined
in Section 66D. During the relevant period the said Section read as under:

"66D The negative list shall comprise of the following services, namely:--

() services by Government or a local authority excluding the following services to the extent they are not
covered elsewhere-,

(i) services by the Department of Posts by way of speed post, express parcel post, life insurance
and agency services provided to a person other than Go vernment;

(ii) services in relation to an aircraft or a vessel, inside or outside the precincts of a port or an airport:
(i) transport of goods or passengers; or

(Iv) support services other than services covered under clauses (i) to (iii) above, provided to business
entities"

6.5 The term ‘government’ is also defined in clause (26A) of Section 65B of the Act as;

[(264) “Government” means the Departments of the Central Government, a State Government and jits
Depariments and a Union territory and its Departments, but shall not include an W entity, whether created by

a statute or otherwise, the accounts of which are not required to be kept in accordance with article 150 of
the Constitution or the rules made thereunder;j

The terms government means Central Government, State Government, Union Territories
and its department. There is no mention of foreign government. As the foreign
government does not fall within the scope of the definition of the term ‘government’, I
find that any activity of foreign government shall remain outside the purview of negative
list. Hence, the appellant's claim that the activity undertaken by respective foreign

governments were statutory functions hence not a service being covered under negative
list, is not entertainable.

6.6  Once it is established that the activity of foreign government is a service, then the

next question arises is whether the service is taxable or not. Any service which is not
covered under negative list is a taxable service including declared services. The terms
‘taxable service’ is defined in clause (51) of Section 658, as any service on whic
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tax is leviable under Section 66B. In terms of Section 668, there shall be levied a tax
(hereinafter referred to as the service tax) at the rate of [fourteen per cent.] on the value
of all services, other than those services specified in the negative list, provided or agreed
to be provided in the taxable territory by one person to another and collected in such
manner as may be prescribed. The term ‘taxable territory’ is defined in clause (52) of
Section 65B as the territory to which the provisions of this Chapter apply. In terms of
Section 64, this Chapter extends to the whole of India except the State of Jammu and
Kashmir. Further, the term ‘person’ is also defined in clause (37) as;

(37) ‘person” includes—
] an individual,
(1) a Hindu Undivided Family,
(i) a company,
(i) asociety,
W) a limited liability partnership,
wi)  afirm,
(vii)  an association of persons or bodly of individuals, whether incorporated or not
(vii)  Government,

(ix)  alocal authority, or
x) every artificial juridical person, not falling within any of the preceding sub-clauses;

Thus, service tax shall be leviable if a taxable service is rendered within the taxable
territory by one person to another against a consideration.

6.7 The appellant has contended that the service in the instant case was rendered
outside the taxable territory hence not taxable. It is observed that clause (35) of Section
65B, defines the term “non-taxable territory” which means the territory which is outside
the taxable territory i.e. whole of India except the State of Jammu and Kashmir. So, if the
service provider located in non-taxable territory renders the services to service recipient
in taxable territory, then such services are taxable. But to identify the taxing jurisdiction,
The ‘Place of Provision of Services Rules, 2012" were introduced. These rules are primarily
meant for persons who deal in cross-border services. In terms of Rule 3 of the said Rules,
the place of provision of a service shall be the location of the recipient of service. Relevant
Rules is reproduced below;

3. Place of provision generally-

The place of provision of a service shall be the location of the recijpient of service:
Provided that in case “of services other than online information and database access or
retrieval services(Inserted vide Notification 46/2012- Service Tax) where the location
of the service receiver is not available in the ordinary course of business, the place of
provision shall be the location of the provider of service.

In the instant case, I find that the service was rendered by the foreign government to the
appellant who are located in taxable territory. Therefore, in terms of Rule 3 of POPS Rules,
2012, the place of provision shall be the location of appellant which is a taxable territory.

6.8  Further, in terms of Rule 2(1)(d) of the Service Tax Rules, 1994, in respect ofwthe

’=

taxable services notified under sub-section (2) of Section 68 of the Act, any tax bleEeLVIce‘“ '\

other than online information and database access or retrieval services (Ip; ejted Vld. ¥
Notification 48/2016-Service Tax) provided or agreed to be provided by any : & i )
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is located in a non-taxable territory and received by any person located in the taxable
territory, the recipient of such service shall be liable to pay service tax. Also, in terms of
Notification No.30/2012-ST dated 20.6.2012, the person receiving the service is liable to
pay service tax under reverse charge mechanism, "in respect of any taxable service
provided or agreed to be provided by any person who is located in a non-taxable territory
and received by any person located in the taxable territory”. The extent of tax payable is
specified at Sr. No. 10 of the table in para 2(B)(Il) which states that the recipient shall be
liable to pay 100% of the tax liability. So, in terms of above provisions, I find that the
liability to pay entire tax shall be on the appellant, being a recipient of service.

7. Another argument put forth by the appellant is that the finding of the OIO dated
26.11.2020 was not challenged in departmental appeal hence such issue cannot be re-
adjudicated in remand proceedings. I find that in the departmental appeal filed before
the then Commissioner(A), the matter was remanded vide OIA dated 01.12.2021 and the
QIO dated 26.11.2020 was set-aside. Therefore, the impugned order re-examining the
issue whether the activity is a service and taxable or not, is as per law and in concurrence
with the directions issued by the Commissioner(A). Further, it is also a fact on record that
the appellant's appeal challenging the aforesaid OIA was dismissed by Hon'ble Tribunal
wherein it was observed that the OIA was sustainable but the appeal has no substance.

7.1  Further, the appellant has relied on the Tribunal decision passed in the case of Cox
*& Kings India Itd., Travel Corporation of India Itd. Swagatam Tours Pvt. Ltd. vs CST, New
Delhi reported in 2013 (12) TMI 1024 - CESTAT New Delhi. Ifind that the said decision is
not squarely applicable in the instant case as it dealt with the provisions prior to negative
list. Similarly, I find that Circular No. 192/02/2016 - Service Tax dated April 13, 2016 is also
not applicable to the present case as it clarifies that the activity undertaken by Government
or a local authority against a consideration constitutes a service and the amount charged
for performing such activities is liable to Service Tax. In the present case, the service
provider is a foreign government located outside the taxable territory hence shall remain

outside the purview of the definition of term ‘government’ or ‘local authority’ defined in
the Act.

8. In light of above discussion, I find that the service provider ie. the foreign
governments located outside the taxable territory shall not be covered under negative list.
Therefore, the appellant being recipient of service and having the location at thé taxable
territory shall be liable to pay 100 % service tax under Reverse Charge Mechanism (RCM).
I, therefore, uphold the service tax demand of Rs.96,92,030/-.

9. When the demand sustains there is no escape from the interest liability and the
same is also recoverable.

10.  Regarding the imposition of penalty under Section 78, the appellant has claimed
that non-payment of tax was under a bonafide belief that the payment of fees made to
the foreign government is a fee and not a consideration against a service hence not
taxable. I find it is evident that the appellant had admittedly not disclosed the amount
recovered. Further there was nothing on record produced or referred to by the appellant
substantiating the element of bonafide in the correct applicability of Service Tax. T
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about the difficulties in understanding the levy and payment of service Tax regarding the
Impugned services. Further, it was the self-assessment procedure by virtue of which the
appellant was required to assess the taxability of impugned services vis-a-vis the legal
provisions. Hence, it was imperative on the part of the appellant to ensure correct
interpretation and application of legal provisions in the case. The evasion of Service Tax
by the appellant detected by the department does not automatically construe to be arising
out of bonafide element. All this clearly points out the intention of the appellant not to
discharge their service tax liability. Hence, the appellant had contravened the said
provisions with the intention not to pay Service Tax at the appropriate time. I, therefore,
find that the imposition of penalty under Section 78 is also justifiable as it provides penalty
for suppressing the value of taxable services. Hon'ble Supreme Court in case of Union of
Indiav/s Dharamendra Textile Processorsreported in [2008 (231) E.L.T. 3 (S.C.)], considered
such provision and came to the conclusion that the section provides for a mandatory
penalty and leaves no scope of discretion for imposing lesser penalty. Therefore, the
appellant is also liable for equivalent penalty of Rs. 96,92,030/- imposed under Section 78.

11. Inview of the above discussion and findings, the impugned order is upheld.

12.  37OTclehdT R Gor & 0TS 31dTeT & fIUeRT SURTerT Jidh & foharm ST &
The appeal filed by the appellant stands disposed of in above terms.

3Th(3T4TeH)
Date: 26.03.2024
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To,

M/s. Cadila Pharmaceuticals Pvt. Ltd,, = Appellant
Cadila Corporate Campus,

Sarkhej Dholka Road, Bhatt,

Ahmedabad-382210

The Additional Commissioner - Respondent

CGST & Central Excise,

Ahmedabad North

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

5 The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.
(For uploading the OIA)

LA Guard File.
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